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Competition Law Newsletter

Saraf and Partners is delighted to share with
you the latest edition of our Competition
Law Newsletter, titled ‘Critical Competition’
(February 2024).

This edition offers a comprehensive update
on the recent developments in the field of
Competition Law in India. We invite all our
valued readers to peruse this newsletter and
gain valuable insights into the current state
of the law.
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Madras High Court
dismisses the Indian
Startups’ appeals against
Google's billing policy.

CCl dismisses allegations
of abuse of dominance
against PVR Limited.

CCl introduces levy of
filing fees on interlocutory
applications.
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ENFORCEMENT ORDERS

THE MADRAS HIGH COURT
DISMISSES APPEAL FILED
AGAINST THE ORDER OF THE
SINGLE JUDGE WHICH HELD THAT
THE CCI HAS THE JURISDICTON TO
ADDRESS THE CONCERNS RAISED
BY SEVERAL STARTUPS AGAINST
GOOGLE

The Division Bench of the Madras
High Court on 19.01.2024 upheld the
order of the Single Judge Bench
pronounced on 03.08.2023, wherein
it was held that pursuant to Section
6l of the Competition Act, 2002
(Competition Act), there is a
statutory bar on the jurisdiction of
Civil Courts in respect of matters of
which cognizance can be taken by
the Competition Commission of
India (CCl).

The civil appeals were filed by 14
start-ups (Appellants) challenging
Google's payment terms policies
relating to service fees; terms and
conditions regarding the
implementation of Google Play
Billing  System (GPBS); and
Alternative Billing System/ User
Choice Billing (UCB). It was alleged
that by permitting the use of UCB
alongside and in addition to the
CPBS, Google was trying to
circumvent the CCl's order as it
continued to mandate the
integration of GPBS by the app
developers. Through the appeals,
the Appellants also sought restraint
on Google from removing their
apps from the Play Store on non-
compliance with the policy.

The Appellants contended that
UCB is illegal and unenforceable as
Coogle had made its use
mandatory and exclusive, and non-
compliance would lead to delisting

from the Play Store. Furthermore,
by way of UCB, Google was
compelling app developers to pay
service fees at the rate of 11-26%,
thereby abusing its dominant
position. The Single Judge Bench
noted that similar contentions had
already been raised before the CCI
while challenging the GPBS which
levied a fee at the rate of 15-30%. In
that case, in October 2022, the CCI
had fined Google for abuse of its
dominant position and had issued a
cease-and-desist order. It had also
directed Google not to restrict app
developers from using any third-
party billing or payment processing
services to purchase apps or for in-
app billing on Google Play; not to
impose discriminatory conditions;
and to modify its conduct within
the specified timeline.

In response to the aforementioned
allegations, Google contended
before the Single Judge Bench that
the suit be dismissed pursuant to
Section 61 of the Competition Act
which provides for the exclusion of
the jurisdiction of civil courts for
matters which fall within the ambit
of the Competition Act.
Accordingly, the Single Judge
Bench, while relying upon the said
provision of the Competition Act,
dismissed the matter. It observed
that since the conditions and
clauses between the parties had
already been tested before the CCI
and the CClI had passed an
exhaustive order on the same, the
parties are bound by it and can only
approach the CCI for further relief.
While upholding the Order of the
Single Judge Bench stating that the
suit is barred by Section 61 of the
Competition Act, the Division
Bench allowed an interim relief to
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the Appellants by directing Google
not to delist the apps for three
weeks (the period of three weeks
lapsed on 09.02.2024).

Subsequently, the Appellants also
filed a Special Leave Petition (SLP)
before the  Supreme  Court
challenging the order of the
Division Bench of the Madras High
Court. On 09.02.2024, the Supreme
Court issued notice to Google India
but refused to pass any interim
order restraining Google from
delisting apps on the Play Store for
non-compliance with UCB. The SLP
is listed to next be heard on
19.03.2024.

THE CCl DISMISSED THE
ALLEGCATIONS OF ABUSE OF
DOMINANCE AGAINST PVR LTD.

The CCI dismissed an information
filed by Yogesh Pratap Singh
(Informant) alleging contravention
of Section 3 and 4 of the
Competition Act by PVR Limited
(PVR). The Informant is an
independent filmmaker while PVR
is in the business of exhibition of
films in India through multiplexes
and controls more than half of the
multiplex screens in India. The
Informant alleged that PVR is in a
dominant position and has abused
its dominance by giving special
treatment to films of powerful
production house thereby
constraining the entry of films by
independent filmmakers. It was
alleged that PVR provides the
powerful production houses with
discretionary services such as
promotion of films by multiple
methods, showing trailers for free,
according disproportionate
prominence to films etc. As per the
Informant, PVR has also indulged in
cartelization and vertical
integration by entering the
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business of film production, film
distribution, and film exhibition
with the big production houses.

Regarding the allegations that PVR
has vertically integrated itself with
production and distribution of films,
the CCI dismissed them, noting
that vertical integration per se is not
anti-competitive and that the
Informant has not submitted any
evidence in this regard. The CCl also
noted that PVR has submitted
evidence  of  exhibiting the
Informant’'s film alongside other
movies. In relation to the allegations
of preferential treatment being
afforded to large production
houses, the CClI noted that
regardless of its association with
large  production  houses or
independent filmmakers, most of
PVR's terms, agreed to with all
producers/ distributers, are largely
the same. Further, on the allegation
of discriminatory screen allocations,
the CCl agreed with PVR as it stated
that allocation of screens is done
while keeping in mind many factors
such as the revenue generating
potential of the movie. Accordingly,
the CCI dismissed the case and
noted that exhibitors must have
autonomy to deal with the movies
in alignment with their business
requirements.

THE CCI DISMISSED A COMPLAINT
AGAINST MADHAV KRG LTD. AND
PUNJAB POLLUTION CONTROL
BOARD FOR ABUSE OF
DOMINANT POSITION

The CCI dismissed an information
(complaint) alleging abuse of
dominant position by Madhav KRG
Ltd (MKL) and Punjab Pollution
Control Board (PPCB). MKL s
engaged in the business of
extracting zinc out of pollution dust
and PPCB is the state pollution
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control board. PPCB allows only
certain  entities to  purchase
pollution dust from the induction
furnaces, MKL being one of them. It
was alleged that MKL, in
connivance with PPCB, is making
undue  profits by  procuring
pollution dust at low prices vis-a-vis
the market rate and is thus abusing
its dominant position.

The CCI observed that there has
been entry of at least two entities in
the relevant market for purchase of
pollution dust from the induction
furnaces. It noted that in the facts
and circumstances of the present
case, more players coming into the
market and increase in
procurement prices are indicative
of greater competition. In light of
these market dynamics and in the
absence of any specific allegations
against PPCB regarding an alleged
violation of Section 4 of the
Competition Act, the case was
dismissed.

. THE CCI DISMISSED ALLEGATIONS

OF ABUSE OF DOMINANCE
AGAINST OLA, VIDA, TVS MOTORS,
AND ATHER ENERGY

The CCI dismissed an information
(complaint) alleging abuse of
dominance by Ola Electric Limited
(Ola), VIDA Hero Moto Corp Limited
(VIDA), TVS Motors (TVS), and Ather
Energy Private Limited (Ather). The
opposite parties are engaged in the
business of manufacturing and
selling electric two wheelers. The
Informant alleged that they have
taken undue advantage of the
Faster Adoption and
Manufacturing of Electric and
Hybrid Vehicles Policy (FAME), a
policy enacted to promote the
adoption of electric vehicles in India.
FAME provides incentives to
manufacturers and buyers of
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electric vehicles by making them
more affordable and accessible.
One of the eligibility criteria for
availing the demand incentive of
INR 10,000 per KWh is that the
maximum ex-factory price of 2-
wheeler is to be INR 15 lac per
vehicle. It was alleged that the
opposite parties have been abusing
the set limit by selling integral
equipment such as chargers and
software outside this limit, thereby
preventing genuine manufacturers
from availing the benefit and
consequently, adversely affecting
competition. It was alleged that the
opposite parties are abusing their
dominant position by adopting a
calculated approach to predatory
pricing, wherein the final product is
presented within the prescribed
price limit (as provided under
FAME), while the essential
components of the vehicle are
deliberately unbundled and sold at
an additional cost.

The CCI observed that none of the
opposite parties appear to have a
stable market share or position in
the market for manufacture and
sale of electric two wheelersin India.
Additionally, apart from established
groups such as Hero and TVS, there
are many other major players
having a significant presence in the
relevant market. It noted that the
electric vehicles market is in a
growth stage and the competition
is expected to intensify as more
players fight for the market share.
Accordingly, the CCI dismissed the
allegations of any anti-competitive
conduct by the opposite parties.
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5. THE CCI DISMISSED A COMPLAINT

AGAINST KERALA STATE ROAD
TRANSPORT CORPORATION
ALLEGING ABUSE OF DOMINANT
POSITION

The CCI dismissed an information
filed by Mr. Shinde (Informant)
alleging abuse of dominant
position by Kerala State Road
Transport  Corporation  (KSRTC).
KSRTC is an autonomous
corporation, established by the
GCovernment of Kerala to operate
buses within and outside the State
of Kerala, and has exclusive rights
over passenger road transport
service. Such right also extends over
the Nilakkal Pamba route which is
used by 15 to 2.5 lakhs pilgrims to
reach Sabarimala temple.

The Informant alleged that the bus
fare for the same is higher than the
standard rates. Further, no contract
vehicles are allowed to drop their
passengers beyond Pamba since
they are not permitted to go
beyond Nilakkal, and the
passengers are dependent on the
bus service provided by KSRTC.
Therefore, it was alleged that that
the exclusivity granted to KSRTC by
the Government of Kerela as well as
the charging of exorbitant prices is
in contravention of Section 4 of the
Competition Act.

The CCI noted that the grant of
exclusivity is a policy decision of the
Government of Kerala in exercise of
powers conferred under the Motor
Vehicles Act, 1988, for providing
adequate, economical, and
properly coordinated passenger
road transport service in public
interest and thus, cannot be
considered as anti-competitive.
Regarding the charging of
exorbitant fares, the CCI| observed
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that the fares are fixed by the KSRTC
in accordance with the notifications
released by the Government and
are being charged on a uniform
basis. Accordingly, the case was
dismissed as no contravention of
the Competition Act was made out.

. THE NATIONAL COMPANY LAW

APPELIATE TRIBUNAL ORDERS
REFUND OF PENALTY SUM TO
TIRUPATI CONTAINERS PVT. LTD. &
ANR.

The National Company Law
Appellate Tribunal (NCLAT) held
that on remit of matter back to the
CCl for review of penalty, the
penalty sum deposited shall be
refunded back to Tirupati
Containers  Pvt. Ltd. & Anr.
(Appellant). While the CCI had
contended that the order of refund
would cause serious prejudice to
the CCl and that no prejudice shall
be caused to the Appellant if the fee
continues to be held in a Fixed
Deposit till final redetermination of
penalty, the NCLAT held in favour of
the Appellant.

COMBINATION ORDERS

THE CCl APPROVED THE
ACQUISITION OF EQUITY
SHAREHOLDING IN  MANIPAL
HEALTH ENTERPRISES PRIVATE
LIMITED UNDER THE GREEN
CHANNEL ROUTE

The CCl approved the acquisition of
equity shareholding of Manipal
Health Enterprises Private Limited
(MHEPL) by Seventy Second
Investment Company LLC (SSICL)
under the green channel route.
SSICL is an investment entity,
wholly owned by an investment
vehicle of the Government of Abu
Dhabi. MHEPL operates a network
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of hospitals providing  multi-
specialty care.

. THE CCl APPROVED THE

ACQUISITION OF UNITHOLDING IN
DATA INFRASTRUCTURE TRUST
AND CONSEQUENT RIGHTS IN BIP
INDIA INFRA PROJECTS
MANAGEMENT SERVICES PVT. LTD.
UNDER THE GREEN CHANNEL
ROUTE

The CCl approved the acquisition of
additional unitholding in Data
Infrastructure Trust (DIT) and
consequent rights in BIP India Infra
Projects Management Services Pvt.
Ltd. (BIP India Infra) and preference
sharesand certain rightsin Jarvis IM
HoldCo Pte. Ltd. (Jarvis) by Valkyrie
Investments Pte. Ltd. and Anahera
Investment Pte. Ltd. The Acquirers
are wholly owned subsidiaries of
GIC Infra Holdings. Pte. Ltd, a
wholly owned subsidiary of GIC
(Ventures) Pte. Ltd., which is a part
of the GIC Group, a group of
investment holding companies. DIT
is in the business of providing
passive  telecom infrastructure
services in India and Jarvis has been
incorporated for simplifying
governance structure of DIT. BIP
India Infra is the investment
manager for DIT.

. THE CcCl APPROVED THE

ACQUISITION OF ADDITIONAL
EQUITY SHARE CAPITAL OF SIGNET
EXCIPIENTS PRIVATE LIMITED

The CCl approved the acquisition of
additional equity share capital of
Signet Excipients Private Limited
(Signet) by IMCD India Private
Limited (IMCD) by exercising a call
option. IMCD is an indirectly wholly
owned subsidiary of IMCD N.V. and
isin the business of sales, marketing
and distribution of specialty
chemicals including food and
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pharma ingredients. Signet s
engaged in the business of sales,
marketing, importing, or exporting
excipients used for
pharmaceuticals, biotech, food, and
any other related products.

. IHE CCl  APPROVED  100%

ACQUISITION OF GVK POWER
(GOINDWAL SAHIB) LIMITED

The CCl approved the acquisition of
100% equity shareholding of GVK
Power (Goindwal Sahib) Limited
(GVK), which is currently
undergoing insolvency, by Punjab
State Power Corporation Limited
(PSPCL). PSPCL is a fully owned
undertaking of the Government of
Punjab. GVK, a wholly owned
subsidiary of GVK Energy Limited, is
engaged in  power generation
through a coal based thermal
power plant.

. THE CCl APPROVED THE

AMALGAMATION OF SHRIRAM L
HOLDINGS PRIVATE LIMITED WITH
SHRIRAM LIFE INSURANCE
COMPANY LIMITED

The CCl approved the
amalgamation of  Shriram LI
Holdings Private Limited (SLIH)
with  Shriram  Life  Insurance
Company Limited (SLIC). SLIH
undertakes investment business
whereas SLIC is a life insurance
company engaged in the business
of effecting contracts of insurance
upon human life, developing and
marketing a variety of products in
life insurance business, providing
unit linked life insurance products
and engaging in any other activity
within the ambit of provisions of
Insurance Act, 1938.
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. THE CcCl

6. THE CCl| APPROVED ACQUISITION

OF 46% OF THE SHARE CAPITAL OF
MG  MOTOR INDIA PRIVATE
LIMITED

The CCl approved the acquisition of
46% of the equity share capital of
MG Motor India Private Limited
(MG) along with special rights by
JSW Venture Singapore Pte. (JSW).
JSW is a newly incorporated entity
and is not engaged in any activities.
MG is engaged in the automobile
original equipment manufacturing
business and after sale services.

. THE CClI APPROVED ACQUISITION

OF 100% OF THE SHAREHOLDING
OF WISTRON INFOCOMM
MANUFACTURING PRIVATE
LIMITED

The CCl has approved acquisition of
100% of the equity share capital of
Wistron Infocomm Manufacturing
Private Limited (WIMPL) by Tata
Electronics Private Limited (TEPL).

TEPL is engaged in  the
manufacture of smartphone
enclosures whereas WIMPL s
involved in electronic

manufacturing services. TEPL wiill
acquire 99.99% from SMS
Infocomm and 0.01% from Wistron
HK.

APPROVED THE
AMALCGAMATION OF FINCARE
SMALL FINANCE BANK LIMITED
AND AU SMALL FINANCE BANK
LIMITED

The CCI  has approved the
amalgamation of AU Small Finance

Bank Limited (AU) and Fincare
Small  Finance Bank Limited
(Fincare). Pursuant to the
amalgamation, AU will be the

surviving entity. AU is a banking
company which provides personal
and commercial banking services

10.
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along with ancillary services such as

distribution of insurance and
investment products such as
mutual  funds, and portfolio

Mmanagement services. Fincare is a
banking company and provides
deposit services and digital banking
services along with miscellaneous
services such as distribution of
insurance products.

THE CCl APPROVED ACQUISITION
OF 5394% SHAREHOLDING OF
RELICARE ENTERPRISES LIMITED

The CClI  has approved the
acquisition of 5394%  equity
shareholding of Religare
Enterprises Limited (REL) by Puran
Associates Private Limited, M.B.
Finmmnart  Private Limited, VIC
Enterprises, and Milky Investment
and Trading Company (Acquirers).
The Acquirers currently hold 21.25%
of the total issued and outstanding
equity share capital and propose to
increase the equity shareholding to
5394%. The Acquirers are all Non-
Banking Finance Companies
(NBFC) engaged primarily in the
business of making investments in
capital markets and providing
secured and unsecured loans. REL
is registered as a NBFC and as a
core investment company with the
Reserve Bank of India (RBI). It is
engaged in the financial sector,
specifically in the business of
general insurance, housing finance
and retail broking.

THE CCI APPROVED MULTIPLE
COMBINATIONS INVOLVING
GOLDMAN SACHS, MACRITCHIE,
EVOLUTION X, NASPERS, AND
CDPQ'S INVESTMENTS IN API
HOLDINGS THROUGH
ACQUISITION OF SHARES

The CClI  has approved the
acquisition of equity of API Holdings
Limited (APIl) by Goldman Sachs
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India AIF Scheme, Goldman Sachs
India Alternative Investment Trust
AIF  Scheme-2 (collectively GS),
MacRitchie Investments Pte. Ltd.
(MacRitchie), EvolutionX  Debt
Capital Master Fund 1 Pte. Ltd.
(EvolutionX), Naspers Ventures B. V.
(Naspers), and CDPQ Private Equity
Asia Pte. Ltd. (CDPQ).

APl is engaged in various business
activities in the healthcare sector in
India ranging from wholesale sale
and distribution of pharmaceutical
products, medical devices and over
the counter (OTC) products,
provision of diagnostic services/
tele-medical consultation services,
among others. GS are schemes
launched by Goldman Sachs India
Alternative Trust, set up as a trust
under the Indian Trusts Act, 1882.
MacRitchie is an investment
holding company and is a wholly
owned subsidiary of Temasek
Holdings (Private) Limited
(Temasek). EvolutionX is a debt
financing platform jointly set up by
DBS Croup Holdings Ltd. and
Temasek and provides less dilutive
financing to technology-enabled
companies. Naspers is an
investment holding company and
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its principal activity is making
investments. Lastly, CDPQ, a
Canadian institutional fund, acts as
a long-term institutional investor
that manages funds primarily for
public and insurance plans, and is
an existing investor of API.

OTHER DEVELOPMENTS

THE CCI HAS INTRODUCED LEVY
OF FILING FEES ON
INTERLOCUTORY APPLICATIONS

As a measure to improve the
monitoring and  tracking  of
interlocutory applications (IA) in
pending proceedings and to avoid
frivolous applications, the CCI has
introduced levy of fees ranging
from INR 500 to INR 5000 on IA
being filed by parties at any time
during an anti-trust
proceeding. Furthermore, |A shall
be numbered and scrutinized
within seven days of being received.
This proposal is likely to discourage
unnecessary and frivolous
applications from being filed by the
parties and ought to streamline the
expedited processing of pending
cases before the CCI.
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