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ENFORCEMENT
NATIONAL COMPANY LAW
APPELLATE TRIBUNAL (NCLAT)

UPHOLDS THE PENALTY LEVIED
ON_GOOGLE BY COMPETITION
COMMISSION OF INDIA (CCl)

NCLAT by way of its order dated 29
March 2023, partially upheld the
order of the CCl, whereby, a penalty
of 1337.76 crores was imposed on
Google LLC and Google India Pvt.
Ltd. (Google) for abusing its
dominant position in the Android
ecosystem and held it to be in
contravention of Section 4(2)(a)(i),
Section 4(2)(b)(ii), Section 4(2)(c),
Section 4(2)(d) and Section 4(2)(e)

of the Competition Act, 2002
(Competition Act). The CCI had
earlier passed an order under

Section 27 of the Competition Act
imposing a penalty on Google and
passed a cease-and-desist order
directing Google not to indulge in
anti-competitive practices under
Section 4 (abuse of dominance)
and undertake certain remedies.

The information leading to the
investigation and adverse finding
against Google was filed by three
consumers of Android based
smartphones, alleging an abuse of
dominant position by Google in the
mobile operating system related
markets in contravention of the
provisions of Section 4 of the
Competition Act. The informants
alleged that Google indulged in
various anti-competitive practices
to cement its dominant position.
Their conduct included imposing
the requirement of mandatory
installation of Google's applications

in order to access any part of
Google Mobile Services (GMS) in
smart phones, bundling of Google
applications and services
distributed on Android devices and
entering into obligatory
agreements  denying market
access to competitors.

Addressing the main issues in
appeal against the order of the CCJ,
the NCLAT held that:

(i) Pre-installation of the entire
CMS amounts to imposing of
unfair conditions on OEMSs
(Original Equipment
Manufacturers) which is an
abuse of dominant position
by the Appellant (Google)
resulting in contravention of
Section 4(2)(a)(i) and 4(2)(d)
of the Act (imposition of
unfair conditions).

(if) Making the pre-installation
of GMS suite conditional to
signing of AFA  (Anti-
Fragmentation
Agreement)/ACA  (Android
Compatibility  Agreement)
for all android devices
manufacturers, has reduced
the ability and incentive to

develop any self-device
operating or alternative
version of Android and
Android Forks, thereby
limiting technical and
scientific development,

violating Section 4(2)(b)(ii) of
the Competition Act
(limiting technical and
scientific development).

(i) Google has perpetuated its
dominant position in the
Online Search Market
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resulting in denial of market
access for competing Search
Apps in breach of Section
4(2)(c) of the Act (denial of
market access).

(iv) Google has leveraged its
dominant position in Play
Store to protect its dominant
position in Online General
Search in breach of Section
4(2)(e) of the Competition
Act.

(V) Google has abused its
dominant position by tying
up of Google Chrome App
with Play Store and thereby
violated provisions of Section
4(2)(e) of the Competition
Act.

(vi) Google has abused its
dominant position by tying
up of YouTube App with Play
Store and thereby violated
provisions of Section 4(2)(e)
of the Competition Act.

(vi)  The multiple Google Apps
and Google Search drive the
business of Google based on
traffic and data gathered
from innumerable users.
Thus, the entire ecosystem of
Google sitting on Android OS

in  the mobile device
pbecomes the source of
revenue to Google and,
therefore, the total revenue
from all the apps and
services in the device
becomes the ‘relevant
turnover.

While upholding the penalty

imposed, the NCLAT set aside the

N

following directions
issued by the CCI:

(i) Google shall not deny access
to its play services
Application  Programming
Interface (API) to
disadvantage OEM, app
developers and its existing or
potential competitors.

previously

(if) Google shall not restrict
uninstalling of its pre-
installed apps by the users.

(i) Google shall allow the
developers of app stores to
distribute their app stores
through Google Play Store.

(iv)  Google shall not restrict the
ability of app developers in
any manner to distribute
their apps through side-
loading.

Accordingly, the appeal was
dismissed, with directions to
GCoogle to deposit the penalty
amount (after adjusting the 10%
penalty amount deposited by way
of the previous order of the NCLAT
dated 4 January 2023) and to
implement the directions set out in
the CCl's order to the extent upheld
by the NCLAT within a period of 30
days from the date of the order.

COMBINATION ORDERS

1. THE CClI APPROVED THE
PROPOSED ACQUISITION OF
100% SHAREHOLDING OF
HINDUSTHAN NATIONAL
GLASS & INDUSTRIES LIMITED
(HNG) BY AGlI GREENPAC
LIMITED (AGI GREENPAC)
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The CCl approved the proposed

acquisition of 100%
shareholding of HNG by AGI
Creenpac with certain

modifications. AGI Greenpac
and HNG are engaged in the
manufacture and supply of
liquid packaging in India.

. THE CCI APPROVED THE

ACQUISITION OF SOLE
CONTROL OF MERITOR BY
CUMMINS

The CCl approved the
acquisition of sole control of
Meritor, Inc. (Meritor) by
Cummins  Inc.  (Cummins).
Cummins is a stock corporation
listed on the New York Stock
Exchange and is engaged in
the design, manufacturing,
distribution and servicing of
diesel, natural gas, electric and
hybrid powertrains and
powertrain related
components. Meritor is a stock
corporation based out of USA. It
is a global supplier of axles,
brakes and other modules to
OEMs and in the aftermarket
for the commercial vehicle,
transportation and industrial
sectors.

THE CCI APPROVED THE
ACQUISITION OF METRO CASH
AND CARRY INDIA PRIVATE
LIMITED BY RELIANCE RETAIL
VENTURES PRIVATE LIMITED

The CCl approved acquisition of
100% issued and paid-up equity
share capital of METRO Cash
and Carry India Private Limited

(METRO) by Reliance Retall
Ventures Private Limited
(Reliance  Retail).  Reliance
Retail is a subsidiary of Reliance
Industries  Limited and is
engaged through its affiliates
and subsidiaries in the business
of wholesale and retail sale of
products  such as food,
groceries, durable goods,
apparel and footwear across
India. METRO and Carry India
are engaged in the business of
cash and carry wholesale
trading in India.

. THE CClI APPROVED THE

ACQUISITION OF 100% OF
EQUITY SHARE CAPITAL OF
L&T INFRASTRUCTURE
DEVELOPMENT PROJECTS
LIMITED (L&T IDPL) AND

KUDGI TRANSMISSION
LIMITED  (KTL), BY EPIC
CONCESIONES PRIVATE
LIMITED (ECPL) AND

INFRASTRUCTURE YIELD PLUS
I (IYP 1)

The CCl approved the
acquisition of equity share
capital of L&T IDPL and KTL by
ECPL and IYP Il. The proposed
combination will involve the
acquisition 51% and 49% of
equity share capital of L&T IDPL
from Larsen and Toubro
Limited and CPPIB India
Private Holdings Inc.,
respectively, by ECPL. The
proposed combination also
involves acquisition of 100% of
the equity share capital of KTL
(i.,e., a wholly owned subsidiary
of L&T IDPL) by IYP II. L&T IDPL,
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through its subsidiaries s
engaged in the business of
development, operation, and
Mmaintenance of the
infrastructure projects through
Public Private Partnerships. IYP
Il is a scheme of Infrastructure
Yield Trust, which primarily
invests in securities of special
purpose vehicles, or companies
or units of infrastructure
investment trusts or any other
structure, for investment in
infrastructure assets in
accordance with AlF
Regulations. ECPL is engaged
in the business of infrastructure
projects.

. THE CClI APPROVED THE

ACQUISITION OF  SHARE

CAPITAL OF NSPIRA
MANAGEMENT SERVICES
PRIVATE LIMITED (NSPIRA)
FROM NHPEA MINERVA
HOLDING BV AND
BANYANTREE GROWTH

CAPITAL I, LLC, BY THREE
INDIVIDUALS

The CCl approved the
acquisition of 18.23% and 2.24%
of the total issued and paid-up
share capital (fully diluted basis)
of NSPIRA from NHPEA
Minerva Holding BV and
Banyantree Growth Capital I,
LLC, respectively, by Mr. Puneet
Kothapa, Ms. Ponguru
Sindhura and Ms. Ponguru
Sharan. Pursuant to the
transaction, the acquirers will
hold more than  9999%
shareholding in NSPIRA. The
acquirers indirectly provide
services of running 644 K-12

schools in 14 states in India.
NSPIRA provides management
services to educational
institutions.

. THE CCI APPROVED THE

PROPOSED COMBINATION
INVOLVING LIC MUTUAL FUND
ASSET MANAGEMENT
LIMITED'S ACQUISITION OF
THE MANAGEMENT RIGHTS
OVER THE SCHEMES OF IDBI
MF FROM IDBI  ASSET
MANAGEMENT LIMITED

The CCl approved the proposed
combination involving  LIC
Mutual Fund Asset
Management Limited's
acquisition of the management
rights over the schemes of IDBI
Mutual Fund (IDBI MF) from
IDBI Asset Management
Limited (IDBI AMC). As part of
the consideration for the
various steps in the proposed
combination, in addition to the
lump-sum consideration, IDBI
Asset Management Limited will
also acquire certain  non-
controlling shareholding in LIC
Mutual Fund Asset
Management Limited (LIC
AMCQC). Life Insurance
Corporation of India is the
ultimate parent company of
LIC AMC and LIC MF Trustee
Company Limited. IBDI Bank
Limited is the sponsor of IDBI
MF. IBDI AMC is engaged as an
asset management company
to the IDBI MF, while |IDBI
Trustee Company Limited acts
as a trustee company of IDBI
MF in India.
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7. THE CCI

APPROVED THE
INVESTMENT BY THE GROUP
ENTITY OF HL TERMINAL
HOLDING B.V. IN JM BAXI
PORTS AND LOGISTICS
PRIVATE LIMITED

The CCl approved the
investment by the group entity
of HL Terminal Holding B.V. (HL
Terminal) in JM Baxi Ports and
Logistics Private Limited (IM
Baxi Ports) The group entity of
HL Terminal intends to invest in
port terminals and is
partnering with JM Baxi Ports
to support the growth business
of terminals and inland
logistics. The group entity to
which HL Terminal belongs is
engaged in providing container
liner shipping services in India.
JM Baxi Ports is a private
terminal and inland transport
service provider in India.

COMPETITION (AMENDMENT)

BILL, 2023

The Indian Parliament has passed

the Competition
Bill, 2023

(Amendment)
amending the

Competition Act, 2002. The Bill will
be enacted into law once it receives
the assent of the President of India.
Some of the key changes in the law
have been highlighted below:

1.

Introduction of Deal Value

Threshold

In addition to the prescribed
assets and turnover threshold
under the Competition Act, the
Competition (Amendment) Bill,

2023  (Bill)  introduces an
additional threshold based on
the ‘value of the transaction’,
wherein all transactions whose
value exceeds INR 2000 crores
(approx. USD 242 million) would
require prior approval of the CCl,
if the target has ‘substantial
business operations in India’.
The scope of what ‘substantial

business operations’ entails
would be clarified by the CCI
through its subsequent

regulations.

. Settlement and Commitments

The Bill introduces  the
settlements mechanism to
expedite  the  investigation
process by allowing parties to
admit a contravention of the
competition laws and file an
application for settlement after
the report of the Director
GCeneral has been filed, and
before the final order is passed
by the CCI. The Bill also
introduces a Commitment
mechanism by  permitting
parties to file an application
proposing commitments after
an order directing investigation
under Section 26(1) of the
Competition Act is passed by
the CCI but before the report of
the Director General is filed. The
settlement and commitments
regime are applicable only in
cases falling under Section 3(4)
(vertical anti-competitive
agreements) and Section 4
(abuse of dominance). This
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regime has not been extended
to cartel investigations.

Global Turnover for
determination of penalty

The maximum penalty that may
be imposed on an enterprise for
violation of the competition
laws will be computed based on
the global turnover derived
from all products and services of
the enterprise.

. Hub and Spoke Cartels

The Bill imposes a liability on
entities which are not engaged
in identical or similar trade for
participating (or intending to
participate) in furtherance of
anti-competitive horizontal
agreements. Thus, any
enterprise or person facilitating
a cartel will now be liable under
the provisions of the
Competition Act as per the Bill.

Codification of the Material
Influence Test for determining
‘Control!

The threshold for determination
of ‘control’ has been clarified in
the Bill, as the ability to exercise
‘material influence’ over the
management or affairs or
strategic commercial decisions
of an enterprise or group. This
codifies the decisional practice
followed by the CCI wherein
they have adopted the ‘'material

influence test’, which is the
lowest threshold for assessing
control.

Merger Review Timelines

The overall timeline for the CCI
after which a transaction would
be deemed approved has been
reduced from 210 calendar days
to 150 calendar days, which will
not be extendable by the CCI.

Leniency Plus Regime

The BIll introduces a ‘leniency
plus’ regime which incentivizes
the companies already under
investigation for one cartel to
report other cartels unknown to
the competition regulator by
providing a penalty reduction to
a leniency plus applicant in
respect of the cartel already
under investigation in addition
to the reduction that the
applicant may receive under the
normal lesser penalty
application framework for the
newly disclosed cartel.

Enhanced powers of the
Director General (investigative
wing of the CCl)

The Bill has expanded the
powers of the DG for seeking
information during an
investigation. The DG can now
depose and examine under
oath, individuals who are
‘agents’ of the enterprise under
investigation. This can include
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. Deposit of 25%

/]

any person acting on behalf of
the enterprise under
investigation, including its
bankers as well as persons
employed as auditors and legal
advisors.

of penalty
amount for appeals

The BIill requires that a 25%
deposit of penalty amount be
made as a condition for an
appeal to be entertained by the

10.

NCLAT, against the order of the
CCl.

Limitation period for filing an
information / reference.

The BiIll introduces a limitation
period for filing of any
information  (complaint) or
reference, which may be filed
within a period of three (3) years
from the date that the cause of
action arose.
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Disclaimer: The contents of this document are provided for informational purposes only
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